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PER CURI AM

Mark Wl liam King appeals his conviction and 108-nonth
sentence inposed followng a guilty plea to conspiracy to
di stribute cocaine base, in violation of 21 U S.C. § 846 (2000).
The district court found that King was responsible for not I|ess
than five and not nore than twenty grans of cocai ne base, assigning
hi ma base offense | evel of twenty-six. The court then found that
Ki ng possessed a weapon, and added two | evels. The court added two
additional levels for playing a |eadership role. Finally, the
court applied a three-level adjustnment for acceptance of
responsibility, giving King an adjusted offense |evel of twenty-
seven. Coupled with a Cimnal Hstory Category [V, King s
applicable guidelines range was 100-125 nonths. Taking into
account King' s considerabl e drug addi ction, the court sentenced him
to 108 nonths’ inprisonnent. King now appeals.

On appeal, King contends that in light of the Suprene

Court’s decisionin United States v. Booker, 125 S. C. 738 (2005),
the district court erroneously enhanced his sentence based upon
facts not found by the jury, in violation of his Sixth Amendnent
rights. Because King preserved this issue by objecting to the PSR

based upon Bl akely v. Washi ngton, 542 U. S. 296 (2004), this court’s

reviewis de novo. See United States v. Mackins, 315 F. 3d 399, 405

(4th Cr. 2003) (“If a defendant has nmade a tinmely and sufficient



Apprendi['] sentencing objection in the trial court, and so
preserved his objection, we review de novo.”). Wen a defendant
preserves a Sixth Arendnent error, this court “nust reverse unl ess
[it] find[s] this constitutional error harm ess beyond a reasonabl e
doubt, wth the Governnent bearing the burden of proving

har mM essness.” Id. (citations onmtted); see United States v.

Wiite, 405 F. 3d 208, 223 (4th Cr. 2005) (discussing difference in
burden of proving that error affected substantial rights under
harm ess error standard in Fed. R App. P. 52(a), and plain error
standard in Fed. R App. P. 52(b)).

In Booker, the Suprenme Court held that the mandatory
manner in which the federal sentencing guidelines required courts
to i npose sentenci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Amendnent.
Id. at 746, 750 (Stevens, J., opinion of the Court). The Court
remedi ed the constitutional violation by severing two statutory
provisions, 18 U.S.C. A 8 3553(b)(1) (West Supp. 2005) (requiring
sentencing courts to inpose a sentence within the applicable
guideline range), and 18 U S. C A § 3742(e) (Wst 2000 & Supp
2005) (setting forth appellate standards of review for guideline
i ssues), thereby nmaking the guidelines advisory. Booker, 125 S.

Ct. at 756-67 (Breyer, J., opinion of the Court).

'Apprendi_v. New Jersey, 530 U.S. 466 (2000).
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After Booker, courts must calculate the appropriate
gui deline range, consider the range in conjunction with other
relevant factors under the guidelines and 18 U S.C. A § 3553(a)
(West 2000 & Supp. 2005), and inpose a sentence. If a court
i nposes a sentence outside the guideline range, the district court
must state its reasons for doing so. Hughes, 401 F.3d at 546.
This renedial schene applies to any sentence inposed under the
mandat ory gui del i nes, regardl ess of whether the sentence viol ates
the Sixth Amendnent. 1d. at 547 (citing Booker, 125 S. C. at 769
(Breyer, J., opinion of the Court)).

After careful reviewof the record, we conclude that King
suffered no Sixth Anmendnent violation. First, we conclude that
King admtted the facts underlying the anount of cocaine base
attributable to him and his two-1evel |eadership role enhancenent
as part of his guilty plea. Accordingly, because these facts were
admtted, the district court’s finding of a base offense | evel of
twenty-six and application of the two-level enhancenent for a
| eadership role does not constitute error.

Second, even assum ng that the application of a two-I|evel
enhancenment for use of a firearmwas based upon facts found by the
judge and not admtted to by King, the application of this
enhancenent did not violate King’ s Si xth Amendnent rights. Wthout
the firearm enhancenent, King’s offense | evel would be reduced to

twenty-eight before considering the three-level reduction he



recei ved for acceptance of responsibility, making his applicable

sentenci ng range 110-137 nonths. See United States v. Evans, 416

F.3d 298, 300 n.4 (4th Cr. 2005) (noting that, in determning
whet her Si xth Anendnent error occurred, the sentence inposed nust
be conpared to the perm ssi bl e gui deli ne range before adjusting for
acceptance of responsibility). Because the district court inposed
a 108-nonth sentence, we find no Sixth Anendnent violation.?
Accordingly, we affirm King’s conviction and sentence. W deny
both the Governnment’s notiontowthdrawits brief and the parties’
joint nmotion to remand this appeal for resentencing. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED

2As we find no constitutional violation in this case, we
reject King’s assertion that his sentencing under an
unconstitutional statute violated the rule of lenity. See
generally United States v. Lanier, 520 U S. 259 (1997) (discussing
doctri ne).




